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§779.231

contract and the other relationships
between the parties. Ultimately the de-
termination of the precise scope of
such arrangements which result in cre-
ating larger enterprises rests with the
courts.

§779.231 Franchise arrangements
which do not create a larger enter-
prise.

(a) While it is clear that in every
franchise a businessman surrenders
some rights, it equally is clear that
every franchise does not create a larger
enterprise. In the ordinary case a fran-
chise may involve no more than an
agreement to sell the particular prod-
uct of the one granting the franchise.
It may also prohibit the sale of a com-
peting product. Such arrangements,
standing alone, do not deprive the indi-
vidual businessman of his ‘“‘control” so
as to bring him into a larger enterprise
with the one granting the franchise.

(b) The portion of the Senate Report
quoted in the §779.229 cites a ‘‘bona fide
independent automobile dealer’” as an
example of such a franchise arrange-
ment. (It is recognized that salesmen,
mechanics, and partsmen primarily en-
gaged in selling or servicing auto-
mobiles, trucks, trailers, farm imple-
ments, or aircraft, employed by non-
manufacturing establishments pri-
marily engaged in the business of sell-
ing such vehicles to ultimate pur-
chasers are specifically exempt from
the overtime pay provisions under sec-
tion 13(b)(10) of the Act. Section 779.372
discusses the exemption provided by
section 13(b)(10) and its application
whether or not the establishment
meets the Act’s definition of a retail or
service establishment. The automobile
dealer is used here only as an example
of the type of franchise arrangement
which, within the intent of the Con-
gress, does not result in creating a
larger enterprise.) The methods of op-
eration of the independent automobile
dealer are widely known. While he op-
erates under a franchise to sell a par-
ticular make of automobile and also
may be required to stock certain parts
and to maintain specified service facili-
ties, it is clear that he retains the con-
trol of the management of his business
in those respects which characterize an
independent businessman. He deter-
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mines the prices for which he sells his
merchandise. Even if prices are sug-
gested by the manufacturer, it is well
known that the dealer exercises wide
discretion in this respect, free of con-
trol by the manufacturer or dis-
tributor. Also the automobile dealer
retains control with respect to the
management of his business, the deter-
mination of his employment practices,
the operation of his various depart-
ments, and his business policies. The
type of business in which he is engaged
leaves him wide latitude for the exer-
cise of his judgment and for decisions
with respect to important aspects of
his business upon which its success or
failure depends. On the basis of these
considerations, it is evident why the
independent automobile dealer was
cited as an example of the type of fran-
chise which does not create a larger en-
terprise encompassing the dealer, the
manufacturer or the distributor. Simi-
lar facts will lead to the same conclu-
sion in other such arrangements.

§779.232 Franchise or other arrange-
ments which create a larger enter-
prise.

(a) In other instances, franchise ar-
rangements do result in bringing a
dealer’s business into a larger enter-
prise with the one granting the fran-
chise. Where the franchise arrange-
ment results in vesting control over
the operations of the dealer’s business
in the one granting the franchise, the
result is to place the dealer in a larger
enterprise with the one granting the
franchise. Where there are multiple
units to which such franchises have
been granted, the several dealers are
considered to be subject to the common
control of the one granting the fran-
chise and all would be included in the
same larger enterprise.

(b) It is not possible to lay down spe-
cific rules to determine whether a fran-
chise or other agreement is such that a
single enterprise results because all the
facts and circumstances must be exam-
ined in the light of the definition of the
term ‘‘enterprise” as discussed above
in this subpart. However, the following
example illustrates a franchising com-
pany and independently owned retail
establishments which would constitute
a single enterprise:
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(1) The franchisor had developed a
system of retail food store operations,
built up a large volume of buying
power, formulated rules and regula-
tions for the successful operation of
stores together constituting a system
which for many years proved in prac-
tice to be of commercial value to the
separate stores; and

(2) The franchisor desired to extend
its business through the operation of
associated franchise stores, by respon-
sible persons in various localities to
act as limited agents, and to be parts
of the system, to the end that the ad-
vantages of and the profits from the
business could be enjoyed by those so
associated as well as by the franchisor;
and

(3) The stores were operated under
the franchise as part of the general sys-
tem and connected with the home of-
fice of the franchisor from which gen-
eral administrative jurisdiction was
exercised over all franchised stores,
wherever located; and

(4) The stores operated under the
franchise agreement were always sub-
ject to the general administrative ju-
risdiction of the franchisor and agreed
to comply with it; and

(6) The stores operated under the
franchise agreed to install appliances,
fixtures, signs, etc. according to plans
and specifications provided by the
franchisor and to purchase their mer-
chandise through the franchisor except
to the extent that the latter may au-
thorize local purchase of certain items;
and

(6) The stores operated under the
franchise agreed to participate in spe-
cial promotions, sales and advertising
as directed by the franchisor, to attend
meetings of franchise store operators
and to pay a fee to the franchisor at
the rate of one-half of 1 percent of total
gross sales each month for the privi-
leges to them and the advantages and
profits derived from operating a local
unit of the franchisor’s system; and

(7) The franchisor under the franchise
agreement had the right to place on a
prohibited list any merchandise which
it considered undesirable for sale in a
franchise store, and the stores operated
pursuant to the franchise agreed to im-
mediately discontinue sale of any such
blacklisted merchandise.
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(c) It is clear from the facts and cir-
cumstances surrounding this franchise
arrangement described in paragraph (b)
of this section that the operators of the
franchised establishments are denied
the essential prerogatives of the ordi-
nary independent businessman because
of restrictions as to products, prices,
profits and management. The last para-
graph of the Senate Report quoted in
§779.229 makes clear that in such cases
the franchised establishment, dealer,
or concessionaire will be considered an
integral part of the related activities
of the enterprise which grants the fran-
chise, right, or concession.

§779.233 Independent contractors per-
forming work “for” an enterprise.

(a) The definition in section 3(r) spe-
cifically provides that the ‘‘enterprise”
shall not include ‘‘the related activi-
ties performed for such enterprise by
an independent contractor.” This ex-
clusion will apply where the related ac-
tivities are performed ‘‘for’’ the enter-
prise and if such activities are per-
formed by ‘‘an independent con-
tractor.” This provision is discussed
generally in part 776 of this chapter.

(b) The Senate Report in referring to
this exception states as follows:

It does not include the related activities
performed for such an enterprise by an inde-
pendent contractor, such as an independent
accounting firm or sign service or adver-
tising company, * * * (S. Rept. No. 145, 87th
Cong., 1st Sess., p. 40).

The term ‘‘independent contractor’ as
used in section 3(r) has reference to an
independent business which performs
services for other businesses as an es-
tablished part of its own business ac-
tivities. The term ‘‘independent con-
tractor’” as used in 3(r) thus has ref-
erence to an independent business
which is a separate ‘‘enterprise,” and
which deals in the ordinary course of
its own business operations, at arms
length, with the enterprises for which
it performs services.

(¢c) There are many instances in in-
dustry where one business performs ac-
tivities for separate businesses without
becoming a part of a larger enterprise.
In addition to the examples cited in the
Report they may include such services

479



		Superintendent of Documents
	2014-08-28T09:10:12-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




